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In the Court of Appeals of the District of Columbia. 


William Henry Ward, Junior, by William Henry 'j 

Ward, His Next Friend, Appellant, 1 

vs. { 

District op Columbia, Body Corporate. J 


No. 1416. 


a 


Supreme Court of the District of Columbia. 


William Henry Ward, Junior, by William ] 
Henry Ward, His Next Friend, Plaintiff, 

vs. 

District of Columbia, Body Corporate, De¬ 
fendant. 

United States of America, 1 
District of Columbia, . 


V No. 45675. At Law. 


Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 


1 Declaration. 

Filed October 11, 1902. 

In the Supreme Court of the District of Columbia. 

William Henry Ward, Junior, by William‘s 
Henry Ward, His Next Friend, Plaintiff, 1 

versus At Law. No. 45675. 

District op Columbia, Body Corporate, De- j 

fendant. j 

The plaintiff, William Henry Ward, Junior, an infant by Wil¬ 
liam Heur\f Ward, his next friend, sues the defendant. The District 
of Columbia, a body corporate, for that whereas, on the date herein¬ 
after mentioned, and for a long time prior thereto, there was and 
still is a certain common and public highway, in the city of Wash¬ 
ington, in the District of Columbia, called Sixth street, northwest, 
1—1416a 
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which was and is used as such by the public, for passing and re¬ 
passing over the same, and whereas said defendant, well knowing 
the premises, was bound to keep said highway in such condition as 
to render it safe and convenient for passage and transit as aforesaid, 
on, over and across the same, of persons of all ages and conditions, 
in vehicles or otherwise; yet, nevertheless, plaintiff alleges that 
heretofore, to wit, on the ^alghth day of May, A. D. 1902, at the 
city of Washington, in the District aforesaid, the said defendant, 
not performing and regarding its dutj’’ as aforesaid, wrongfully and 
negligently caused, permitted and allowed the public highway or 
street as aforesaid to be and remain in a dangerous and unsafe con¬ 
dition, to wit, by causing or permitting its servants, agents and em¬ 
ployees or other persons, with notice to it, or of which, 

2 by the exercise of reasonable care and diligence upon its 
part, it would have had notice to remove from the sidewalk 

adjacent to and abutting upon the east side of the roadway of the 
said Sixth street, northwest, at or near its inter.section with the north 
side of H street, northwest, a certain tree, in a negligent, improper, 
unskillful and unlawful manner, to wit, without fixing and placing, 
and without causing to be fixed and placed any ropes, barricades or 
other adequate or sufficient warning or protection at or near the 
said tree or portion thereof, to denote or show that the same was so 
then as aforesaid about to fall, or to give persons passing along said 
public or common highway or street adequate or sufficient notice 
and warning of the danger of passing along and over the roadway 
of the said street under, by, near or in close proximity to the said 
tree, and without the use or employment by its said servants, agents 
and employees or other persons of any supports or stays of any kind 
or nature whatsoever to prevent or ease the sudden fall of the said 
tree when its roots become loosened in the ground, as is customary 
and as it was in duty bound to do, but, on the contrary, by the em¬ 
ployment of means for hastening instead of easing its fall, by means 
and in consequence of which negligence and failure of the defend¬ 
ant to perform its duty in that respect as aforesaid, the plaintiff, then 
and there, to wit, on the day and year aforesaid, at or about nine 
o’clock in the morning of said day, while riding moderately 
and carefully along said street or highway on his bicycle, 
and while in the act of passing the said tree at or near 
the intersection of the north side of H street, northwest, with 
the east side of Sixth street, northwest, as aforesaid, was struck 
by the sudden fall of the said tree, occasioned by .the 

3 loosening of its roots, the pulling down of the said tree 
and the failure to employ stays or supports of any kind 

or nature, as aforesaid, and was thrown violently from his bicycle, 
and heavily down to and upon the .ground of said roadway 
over which he was riding, whereby the bone or bones of the saia 
plaintiff’s right arm became and were broken and fractured, and his 
said arm was sprained and bruised and otherwise injured, and 
ifrhereby the plaintiflPs said arm became greatly swollen and was 
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rendered weak and unsound, and the plaintiffs right elbow and hia 
nose were injured, and whereby the said plaintiff suffered great pain 
and was unable to use his said right arm at all for a long space of 
time, to wit, for the space of four weeks, and, thereafter, for a long 
space of time, to wit, for four weeks, thereafter, the said plaintiff 
was unable to use his said right arm without great pain and weak¬ 
ness therein, and so by means of said injury the plaintiff became 
and was sick, sore, lame and disordered and from thence hitherto 
continues to be and still suffers great pain and weakness and men¬ 
tal and bodily suffering and was for a long space of time, to wit, for 
the space of six weeks, hindered and prevented from attending to 
or performing his ordinary and necessary affairs and duties, to 
wit, the duties of a clerk in a real estate office, and he is seriously 
and permanently injured in his bodily health and strength, in 
attempting to cure himself of which said injuries as aforesaid the 
plaintiff was put to great expense for the services of physicians to 
treat said injuries and for medicines for such purpose. All to the 
great damage of the plaintiff in the sum of ten thousand dollars 
($10,000.00). 

4 Wherefore the plaintiff brings this suit and claims ten 

thousand dollars ($10,000). besides the costs of his suit. 

J. J. DARLINGTON, 

W. 0. SULLIVAN, 

Attorneys for Plaintiff. 

The defendant is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after the day of 
service hereof; otherwise judgment. 

J. J. DARLINGTON, 

W. 0. SULLIVAN, 

Attorneys for PUmdiff. 


Plea. 


Filed October 16, 1902. 

In the Supreme Court of the District of Columbia. 


William Hisney Waed, Je., by Next) 


Friend, 

vs. 

The District op Columbia. 


I 

J 


At Law. No. 45675. 


The defendant, for plea to the plaintiff’s declaration filed herein 
says it is not guilty in manner and form as alleged. 


A. B. DUVALL, 

E. H. THOMAS, 
Attorneys for the Defendant. 
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5 Replication. 

Filed October 28,1902. 

In the Supreme Court of the District of Columbia. 

William Henry Ward, Jr., by Next Friend,^ 

vs. y No. 45675. At Law. 

The District op Columbia. ) 

The plaintiff joins issue upon the plea of the defendant. 

J. J. DARLINGTON, 

W. C. SULLIVAN, 

Attorneys for Plaintiff. 

Memorandum. 

January 18, 1904.—Verdict for defendant. 


Supreme Court of the District of Columbia. 

Saturday, January 23,1904. 

Session resumed pursuant to adjournment, Mr. Justice Barnard, 
presiding. 

William Henry Ward, Jr., by His Next "I 

Friend, William Henry Ward, Plaintiff, I ^aw. No. 45675. 

v. 

District of Columbia, Defendant. 

The time within which to move for a new trial having 
6 expired, judgment on verdict is ordered: Therefore it is con¬ 
sidered that the plaintiff take nothing by his suit, and that 
the defendant go thereof witliout day and recover against the plain¬ 
tiff’s next friend, William Henry Ward, its costs of defense to be 
taxed by the clerk, and have execution thereof. 

The plaintiff notes an appeal to the Court of Appeals and the 
bond for costs is fixed in the sum of one hundred dollars. 


Memorandum. 
February 6,1904.—Appeal bond filed. 
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Supreme Court of the District of Columbia. 

Monday, February 29,1904. 

Session resumed pursuant to adjournment, Mr. Justice Barnard, 
presiding. 

William H. Ward, Jr., &c.. Plaintiff, ) 

vs. >At Law. No. 45675. 

This District of Columbia, Defendant, j 

Now again comes here tlie plaintiff by his attorneys,-and tenders 
to the court here his bill of exceptions taken during the trial hereof, 
aud prays that the same may be duly signed, sealed, and made 
part of the record, now for then, which is accordingly done. 


Bill of Exceptions. 

Filed February 29,1904. 

In the Supreme Court of the District of Columbia. 


William Henry Ward, Junior, by William^ 
Henry Ward, His Next Friend, PlaintiflF, 

vs. 

District op Columbia, Body Corporate, De¬ 
fendant. 


> No. 45676. At Law. 


Be it remembered that, at the trial of this case, in order to main¬ 
tain the issues on his part joined, the plaintiff, called as a witness 
in his own behalf, testified in substance that, about nine o’clock in 
the morning of May 8th, 1902, he was carr^ung the mail to his em¬ 
ployer’s residence No. 507 M street, N. W., on his bicycle, and the 
accident occurred a little north of Sixth and H streets N. W. while 
he was riding north along Sixth street, that, when he was on Sixth 
street south of H street, he ran over some glass, and was looking to 
see whether there was any glass sticking to the tires; that, as he 
approached H street, he first looked north, and, the way seeming 
clear, he then looked east and west to see if there were any vehicles 
coming from those directions; that,just as he neared the north 
curb of H street, or was passing it, a colored man ran out from the 
tree, which was on the east side of Sixth street, and shouted, waving 
his hands like that (indicating); that witness was confused, and not 
knowing what to do, or what was the matter,turned his wheel towards 
the west side of the street, diagonally northwestward, and, just as. he 
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about reached the curb, the tree or some part of it fell on him; that the 
next he remembers he was on the ground and his bicycle was broken, 
and his arm was doubled up; that he went to the nearest 

8 drug store, at 5th and H streets, and had the man telephone 
for an ambulance, which took him to the Emergency hos¬ 
pital, a colored boy taking his bicycle down to the office where he 
was employed; that the tree was 23 feet, 9 inches north of the north 
curb of H street, by measurement, and a little forward of the pro¬ 
jection of the bay windows of the corner house—almost on a line 
with the bay windows on the north side of H street; that the bones 
of the forearm were broken, and a part of the tree hit him on the 
nose, making it swell up pretty lai’ge, and it bled during several 
nights afterwards—two nights at least—and the left elbow was 
skinned a great deal; that at the hospital his arm was put into 
splints, or rather just paste-board, with some gauze and cotton, 
bound uptight after being straiglitened out, and put in a sling; 
that the arm remained in the paste-board and sling, he thinks, 
about ten days, and then was put in a plaster of Paris cast; that 
during these ten days the arm was swollen, and the fingers, all the 
way down to the finger points, were blue, and swollen about twice 
their natural size, and he could not move or budge them at all, or 
lower or raise the arm, it being absolutely helpless; that great pain 
continued for about five days, and then diminished to some extent, 
until it was put in the plaster of Paris cast, and then it was like pins 
and needles just jagging the whole time, about a week; and that at 
present the right arm is not quite as strong as the left arm, and, 
during this last cold spell, when he would get to a warm place, it 
would feel weak, and like it was played out; that he was on the 
west side of Sixth street, very near the curb, when he was struck; 

that the tree was on the east side of the street, and fell across 

9 straight across, the top almost touching the curbstone where 
it fell; that from the time the colored man ran out and 

called to him until he was struck must have been about five 
seconds—it seemed to him to be about that quick (clapping his 
hands together several times), but he was so confused he does not 
really know how long it was; and, upon being asked where he was 
when the colored man called to him, witness said that he was on the 
east side of Sixth street, very near the middle, and a little north of 
the curb of H street when the man yelled; that he turned and shot 
across to the west side of the street; that, when he picked himself 
up, the bicycle was laying very near the top of the tree, and he was 
on the north side of it, and the bicycle seemed to be under it; that, 
when he fell, after being struck, he was very near the building line 
of H street, but he does not know exactly which side of the building 
line he was on. 

Upon cross examination, the plaintiff further testified that ever 
since he was six years old he had known how to ride a bicycle; that 
he got the bicycle mentioned in 1901; and had been riding it regu¬ 
larly, so far as the weather permitted, all the time, around the city; 
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that he collected rents for his employer, and rode the bicycle a good 
deal, visiting all the localities of the city in doing so, but principally 
the northwest; that he had been employed by Mr. Kaiser since the 
first of September, 1901; that, on the morning of the accident, 
he was going up to his employer’s house, from his office in the 
Le Droit building, at the corner of 8th and F streets; that he 
rode east on P street to Sixth street, and north on Sixth street; 
that he was riding on the east side of Sixth street, near 
the middle of the street, a little to the east, when he was 
hurt; that he does not exactly remember whether he 

10 made any stop on the south side of H street—he remem¬ 
bers that he ra)i over some glass, or what appeared to 

be some glass, and he does not know whether he examined the tires 
or not, but he was looking at the tires; that he did not notice any 
vehicles in the street where the tree was—^j’ou see so many you do 
not remember whether you see any or not; that he did not see an 
unusual amount of men in the street; that, before he looked east 
and west on H street, he noticed several colored men seemed to be 
digging around a tree, but the treee was standing straight up in the 
air, so far as he could see, and he did not pay any more attention 
to it; that the only people he noticed around the tree were these 
colored men, that he did not notice any vehicles in the street, and 
he does not remember whether there were any there, and, in re¬ 
sponse to the question is he remembers whether there were any 
people on the sidewalk, who had stopped, he testified that he 
did not notice the sidewalk at all. And, further, that he 
was looking at the tire of his bicycle to find out whether 
he had gotten a puncture, from the time when he was half¬ 
way between G and H streets to the time he looked east and 
west on H street, excepting the time it took to glance up Sixth 
street; that the glass was on Sixth street, half-way between Gand 
H streets; that he does not remember whether he got off his bicycle 
there or not; that he knows he did not stop anywhere near the 
corner of Sixth and H streets, if he stopped at all; that the glass 
was mid-way between G and H streets and he did not stop at the 
southeast corner of Sixth and H streets; that he did not see 
any ropes around there; that, as near as he can remember, 
it was about the building line at the south side of H street, 
along there, when' he ceased looking at the tire of 

11 his wheel; that he then glanced up and down H street; that 
just before making that glance, he glanced up Sixth street to 

see whether that was still clear, and then saw a ways on H street, 
and then by that time he had reached the north curb of H street 
and was looking ahead on Sixth street; and, upon being asked- 
“ Will you tell me when you got to the north curb of H street, look¬ 
ing ahead, what you saw?” witness answered that, when he got to 
the north curb of H street, looking ahead, he saw nothing unusual 
on the street; that, when he first glanced at the tree, he was a little 
south of H street; that he next saw the tree after it had been pulled- 
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down; that he does not know anything about whether his bicycle 
struck the curb on the west side of tiie street—he remembers he was 
on the wheel, and it seemed like a rustle of the leaves, and he re¬ 
members nothing at all then until he was on the ground; that he 
did not fall on the sidewalk, but in the street; and upon being asked 
whether he fell over his bicycle, witness answered; that he did not 
know how he got off the bic 3 '^cle ; that he does not remember seeing 
a man in a buggy go by; that the only thing he said was, when he 
got up he asked some man around there to pull his arm out, and 
asked where the nearest drug store was; that he does not remem¬ 
ber, but is under the impression that he did not say anything else— 
yes, he did, he said, “Yes, that is my bicycle, it has broken that up; ” 
that he did not have a brake on the wheel, or toeclips; that he could 
stop by back-pedaling, or dismounting; that he had been able to 
back-pedal ever since he could ride, and he could stop the wheel by 
putting his foot on the front tire ever since he commenced 
riding this wheel, in August 1901; that he had stopped 
12 more than once by dismounting; that he had been riding a 
wheel, off and on, ever since he was six years old ; that he 
did not put his foot on the tire, or dismount—he was confused, man 
ran out, threw up bis hands and holloaed to him; that the handle¬ 
bar was on a level with the seat, the grips about on a level and about 
four inches back from the front bar or head of the bicvcle; that he 
was between three and four feet from the curb when he got up after 
the fall; that he remained at the hospital betw’een three quarters of 
an hour and an hour; that he went back to his work, the next day, 
and every day afterwards, but could not do any work—he could 
only nuree his arm. 

Upon re-direct examination, the plaintiff’ further testified that 
when he glanced up Sixth street, the men seemed to be working 
around the tree, but he did not notice just what they were doing, 
and that he would be eighteen years of age on the 18th of January, 
1904, and the accident occurred on the 8th of May 1902. 

Thereupon, further to maintain the issues upon his part joined, 
the plaintiff produced as a witness Dr. Charles S. White, who testi¬ 
fied that he found evidence of fracture in the right arm, of both the 
ulna and the radius, and that the plaintiff now has a good use of the 
arm,—a good union and a sound arm, but the bone is rough. 

Further to maintain the issues upou his part joined, the plaintiff 
produced as a witness Beverly Broadus, who testified that he was 
sixteen years of age and had been standing on the north-west corner 
of Sixth and H streets, by the fire-plug, almost on the building, for 
about 15 minutes on the morning of the accident; that, when he 
first saw the plaintiff, he was in the middle of H street, riding 
18 north on Sixth street; that a man ran out from the east side 
of the street, thre- up his arms and holloaed to the plaintiff, 
who was then too close to the tree to go back, and that he went across 
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the street and the tree fell, after which the plaintiff jumped up and 
asked a man to pull bis arm. 

Upon cross-examination, this witness further testified that he did . 
not know how inany men were there,—about ten or fifteen; that 
he saw one rope there, and they were pulling on it, right across the 
street; that the man holding the rope was about a quarter of the! 
way out from the east curb, and not quite in .the middle of the 
street; that two or three men were standing there holding the rope; 
that only one rope was being used, and it was a big rope that wit¬ 
ness was standing three or four feet north of the tree, and the men 
with the rope were standing a little to the north of witness—about 
five feet,—'he could not say how far north of witness they were; 
that a buggy came down Sixth street aud went on through; and 
that when he first saw the plaintiff, he was half-way across H 
street. 

The foregoing being all of the testimony produced on behalf of 
the plaintiff, the defendant, to maintain the issues upon its part 
joined, thereupon produced as a witness Mrs. S. M. Skinner, who 
testified that, on May 8th, 1902, she lived one door north of H street, 
on the east side of the street; that, on the morning of the accident, 
she was at the window on the second floor of this house, and saw 
the men cutting the tree down, they had a rope attached to it aud 
had hold of the rope, but she did not notice how many men were 
there; that she saw a boy riding on a bicycle, but she could not say 
the tree hit him; that he was coming up Sixth street, aud the men 
warned him, some of them standing in the roadway and 
14 some where the tree was being cut down; that there was a 
vehicle north of the tree, and one man passed in a buggy; 
that she could not say how far away the boy was when the men 
warned him—he was on Sixth street, on H street when she first 
saw him, and the men warned him when she first saw him, the 
warnings attracted witness’ attention ; that, she does not remember 
what the boy cRd when the warning was given, or whether there 
was anybody' on the west side of the street, and she cannot estimate 
the number of people who were standing around iu the street. 

Upon cross examination, this witness testified that from the time 
she heard the men call out until the accident happened was several 
seconds; that men were cutting the tree, and a rope was attached to 
it; that there were two or three men who had hold of the rope, and 
they were out in the street, near the west side, and north of the tree, 
but she does not know how far north; that the wagon on the north 
side of the tree ^was a grocery wagon, and it was standing in the 
middle of the street; that she did not go to the window until the 
men called out; that the tree fell more to the north, the buggy was 
moving rapidly aud the wagon was standing still, and that the call¬ 
ing of the. men, the passing of the buggy, the falling of the tree and 
the happening of the accident all occurred within several seconds; 

2—1416a ' ‘ * 
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The defendant further produced as a a witness Clifford Lanham, 
who testified that he was a foreman in the employ of the parking 
commission of the District of Columbia; that, on the morning of 
the accident, he started the men at work on the tree between 8.30 
and 9 o’clock, and was present when the cutting was cora- 

15 meuced; that the tree had been topped off about a year 
before, was in a dying condition, and had no small branches; 

that he left four laborers ihere, and, when he left they had put 
ropes on the tree, stretching from the top, the men being across the 
street with the ropes at that time; that they were on the west side 
of the street holding the two ropes, which extended completely 
across the roadway ; that he could not say how high the tree was 
or how long with reference to the roadway; that he remained there 
long enough to show the men what to do, and get them started to 
work; that the ropes consisted of a large rope for pulling, and a 
small one for a guy roiie, and that the tree was a silver maple, and 
had no leaves on it. 

Upon cross examination, this witness testified that he returned to 
the tree after it had fallen and had been cut up; that a skilled 
laborer named Sandy Fuller was in charge of the four men who 
were pulling down the tree, and two cart boys and a water boy were 
also along and were there when witness left; that the carts stood 
north of the tree on Sixth street; that the tree was not cut, but was 
grubbed up with limbs cut off; that he is sure the men in charge of 
the ropes were across the street when he left, but he cannot say how 
many men were there; that one man held both the pulling rope 
and the guy rope, the latter being used to direct the course of the 
tree; that the men were clear across the street on the west curb 
when the witness last saw them, and, if they wanted to let a wagon 
pass, it would have been necessary to pull up on the ropes, drawing 
them taut,—they were slack when he left. 

This witness further testified that this particular gang of work¬ 
men does all of the work of pulling down trees for the defendant. 

16 George Randall, a further witness for the defendant, tes¬ 
tified that he has been working for the parking commission 

of the District of Columbia, off and on, for the past eight yeara; 
that he pulls down trees for them; that he is the man that roped 
the tree on the morning of the accident,—he tied a big rope on the 
center of the tree, to pull it down, and a guy rope on the east sid'e, 
which was the same side he stood on; that all of the top had been 
sawed ofif, and it had no switches, but only projecting nubs 2 or 3 
feet long; that the big rope was carried across to the west side of 
the street, near the curb, and, when ready to pull the tree, he was 
three-fourths of the way across the street with it; that, if the tree 
did not come exactly the way they wanted it, they could turn it 
with the guy rope and pulL it back until they could pull it just 
where they wanted it;^ that,, when the roots were cut,,he took lipid 
of the rope and pulled, and Sandy Fuller came up and took hold 



DISTRICT OP COLOMBIA, BODY CORPORATE. 11 

also, standing about three feet from the curb; that Ed. Brown had 
hold of the guy rope; that they p.ulled the tree and it leaned over, 
caught on the curb and held there—the tree rested on the curb, 
leaning to the west side; that a horse and vehicle came from the 
north, was told to hold up, and did so; that they pulled the tree 
again, and the vehicle dashed by, and they let the rope slacken to 
permit it to pass; that the plaintiff came up and was standing on 
the south-east corner, before the man drove by; that witness told him 
to stop, and he stopped, but when the man in the buggy went 
by he said “ I can make it,” and ran in a bias direction from 
southeast corner right across the street and against the curb 
on the west side of the street ; that when he struck the 
curb, he bounced up and fell over wheel on the 

17 pavement, with his feet over the curb in the street, and 
his body on the pavement; that he fell before the tree fell, 

Rud did not have time to get up before it fell; that the man with 
the guy rope kind of swung around into the street, and the tree fell 
just where they coached it; and did not get away from them ; that, 
when the tree fell, it broke up, it was rotten; that when the boy got 
up, he said “ This is my fault,” and asked Brown to pull his arm, 
but witness told him not to do so; that when they first commenced 
to pull, three or four people were there on sidewalk, but before they 
got through there were more,—there was a lady there, but witness 
did not get her name, she went right on; that the vehicle which 
passed was a buggy, and another one kind of drove up as the first 
one passed; and that when witness took hold of the rope, he looked 
up the street and of course said “All look out.” 

Upon cross examination, this witness further testified that they 
went to work on the tree about nine o’clock, and had grubbed around 
the tree about half an hour when it fell; that there were four men 
working there. Fuller, Brown, Lewis and witness; that he took the 
big rope across the street, and stood on the west side with it; and 
was absent not more than five minutes from the west side of the 
•street, on the east side, when he went back to the west side and 
remained there until the tree fell; that Fuller and the other laborers 
took the tools and went to grubbing; that Brown took a hoe and 
struck a few licks, and then witness told him to catch hold of the 
guy rope which he did, standing in street ten feet from the curb, and 
witness stood on the east side of the street, something near the north¬ 
east corner; that, when he first stepped up, he might have been 
ten feet or more from the curb, that he was holding the 

18 rope 10 or 15 minutes before they, got ready to pull; that 
Lewis and Fuller were grubbing the tree all the time witness 

went on the West side of the street holding the rope, and Brown in 
the parking on the east side holding the guy rope; that the'tree 
was some thirty odd feet high, and the rope was tied about three 
'feet from the top of the tree ; that, when witness was across the street 
with the rope there was no room for carriages, buggies and things 
to pass unless they stepped back, and witness was then standing 
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about three feet from tlie curb; that the manager looks out for dan¬ 
ger in taking down a tree; and witness did so; that his attention 
was-fixed on buggies, vehicles, tree and all; that the tree was ready 
for one more pull to bring it down when the buggy came by; that 
the tree was then leaning over across the roadway, and they stepped 
back to let the buggy pass; that they did not make the other pull, 
because the boy dashed by them, and it fell; that they had pulled 
and the tree had caught against the curb, and, as they were getting 
into position to make another pull, the boy dashed up, after having 
warning to hold on; that tlie boy was clear of the wheel before it 
fell, and it fell somewhat right against the curb, and the tree struck 
where the wheel fell, both near the same time, the wheel lying 
partly under the tree; that no barricades were employed; that wit¬ 
ness told the cart drivers to tell the people not to come up, and one 
driver was down in the way of the south-east corner. 

Upon re-direct examination, this witness further testified that the 
other driver had gone to the dump, or had not exactly reached 
there. 

Thereupon, the defendant produced as a witness Walter Harri¬ 
son, who testified that he was a street sweeper, and was working 
19 on the morning of the accident on Sixth street, N. W., be¬ 
tween H and I streets, near the corner of H street; that he 
had stopped until they throwed the tree, and he stood on Sixth 
street, on the south side of H street, about 10 or 15 feet from H 
street, in the gutter, about twenty minutes, waiting for them to pull 
the tree down; that the}’^ put the ropes on, then dug around the tree, 
and commenced pulling it down, wlien a man in a buggy came by; 
that they holloaed to him three times to hold up, but he paid no at¬ 
tention, just switched his horse and went on through; that a boy 
came along, at full speed, the men holloaed to him, he slacked up, 
and, when the man in the buggy went through, he said he could 
naake it too, went on, and struck the curb; that the tree did not hit 
him, but just hit his front wheel and broke it, and the young man 
did not slack his wheel. 

Upon cross-examination, this witness further testified that the 
man in the buggy came down Sixth street from the north, and when 
the men holloaed, he kind of slacked up, then whipped his horse 
and went under the tree; that he was coming at a trot, and broke 
his trot to go faster as he passed under the tree; that he kind of 
slacked up when they holloaed to him, but did not come to a walk, 
and that he states emphatically the buggy did not stop and stand 
for a while; that the buggy was about twenty-five feet north of the 
tree when he saw it; that the boy did not dismount, and there was 
nothing to prevent him from seeing the tree. 

The defendant then produced as a witness Mrs. Anna J. Thomp¬ 
son, who testified that, at the time of the accident, she lived in the 
same house with Mrp. Skinner ; that she was sitting at her window. 
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on the first floor, reading,, and heard some holloaing, which 

20 attracted her attention; that she looked out and saw a young 
man coining right up H street, riding across the street; that, 

when she flrst saw liim he was in the street; that she looked the way 
he was coming; that the holloaing was loud enough to make her 
hear it inside the house, and she doee not hear very good anyhow. 

Upon cross examination, this witness testified that the holloaing 
attracted her attention: that she looked right up, and as she did 
so she saw the young man coming on a bicycle, and then he fell 
right at the plug; and fell after she looked up and saw him; that 
she did not see him until he was near the tree, opposite her window; 
that she looked up as soon as she heard the holloaing and 
just had time to look up and see it wlion it all happened; that 
the boy was about 50 feet away when she flrst saw him; that she 
could not see up the street but only across, and that the tree fell over 
the plug. 

The defendant further produced as a witness Edward Brown, 
who testifled that he had been employed by the defendant in re¬ 
moving trees for ten or twelve years; that bethinks Lewis had hold 
of the rope, and that he is now dead; that he was a driver; that 
the other driver had gone to the dump; that there were two ropes, 
one big rope and one guy rope, and one man, he thinks Lewis, held 
the big rope, which reached across the street; that they flrst put on 
the ropes and then grubbed around the tree; that witness dug a 
while and then went out to see how loose the tree was; that, when 
the tree weakened, he holloaed to plaintiff to keep back, and, 
when it leaned over, he holloaed to two or three buggies on 
the north side, but one came by anyhow, and, as it did so, 
the young man said he could make it too, and made a break 
from the north-east corner to go by; that witness had 

21 the guy rope and was up the north-west side of Sixth 
street with it; that Lewis who was in the middle of the street, 

let go of the guy rope as soon as the man in the buggy went'by, at 
which time Randall and Puller had hold of the big rope, and 
Lewis did not take hold again, but went on the same side of the 
street as the tree; that the tree lodged against the curb, and then 
witness came around to help them pull; that the man in the buggy 
said “ I can make it,” and started to do so, and the men jumped 
back; that, after the buggy passed, they made one pull, and the boy 
said he could make it too, and started from the northeast corner 
and attempted, at full speed, to get by before the tree could come 
down; that, when witness first saw the boy, he was across H street, and 
the tree was then half way down; that the boy was half-way across 
H street when witness first saw him ; that he "was on the north-east 
corner when he said he could make it; that they were telling every¬ 
body to stop; that the man with the buggy dashed by, brushing 
the limbs ; that the boy kind of checked up a little when they 
.holloaed, then saw the man go by, and tried to doit too; that the 
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bo)'^ seemed to have control of his wheel and slacked his speed then, 
went pretty fast; that wi,tness saw the boy fall, and it looked like 
the front wheel hit the curb and threw him ; that he asked witness 
to pull his arm and said it was his own fault; that witness tried to 
stop him, “All of us holloaed—we three;” that witness had been 
holding the guy rope 10 or 15 minutes before tlie boy came up; 
that there was nothing to prevent the boy from seeing the tree or 
the ropes; that there was room for the buggy to go under the tree; 
that when witness holloaed to the boy the man in the buggy 

22 was going by; that two, three or four wagons were standing 
north of the tree, and that several people were watching the 

work on the tree; and the stated several times that “ we ” took 
the-tree down in the same manner tiiat“we” had always taken 
down trees while witness had been working for the defendant. 

Upon cross examination, this witness testified that one of the driv¬ 
ers had gone to the dump, and the other one had hold of the guy 
rope; that Lewis and witness were both standing out in the street— 
about in the middle of the street—holding the guy rope; that they 
were there about 15 minutes before the accident; that the tree was 
leaning against the curb about five minutes before it fell; that wit¬ 
ness did not go on the parking on the east side of the street, but 
was in the street the whole time; that the buggy kind of held up, 
stopped still a minute or so but it ma^' not have been a second, then 
broke by, then they made one more pull on the tree, and the tree 
came; that witness saw the buggy first, he saw the bicycle before 
the buggy stopped, and the boy was just getting ready to cross H 
street when witness first saw him, coming faster, and witness holloaed 
to him, but he did not stop; that the buggy and the bicycle came 
up about the same time, both coming near the same time, that, just 
as the buggy passed, they made one pull and down the tree came, 
and they holloaed at the boy on the bicycle; that he did not make 
any particular stop, but came along, slow was looking out for the 
danger of the tree and that he fell off his wheel before the tree fell, 
and the tree did not knock the bicycle down. 

The defendant then produced as a witness Sandy FuLfiER 55 years 
of age, who testified that he was engaged in pulling down trees, and 
had been working at that for 33 years; that he was in charge of the 
men engaged in removing the tree referred to in this case; 

23 that there were two ropes on the tree, and, after Bandall had 
carried them across the street, two of us went to work digging 

it up; that Bandall tried it and said — had better pull, and all 
went out and commenced to pull, and it struck the curb and made 
an angle of half-way, and the lowest part of the tree was then 15 
feet from the ground, and it remained in this slanting position for 
about 5 or 10 minutes before it fell; that the tree — 32 feet high, 
which is the width of the roadway of Sixth street; that they stopped 
pulling on the tree because a man came along and said "he would 
goby, and kept whipping his horse, the tree falling all jihe time; 
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that, after he passed, they made one pull on the tree, it was coming 
all the time, and then they saw the bo}' coining from the south¬ 
east corner, going hard and looking at the tree, and his wheel 
struck the curb and threw him ; that the.y had to slack the rope to 
let the buggy go through; that the man in the buggy went in front 
of witness, but he cannot sav whether he went in front of Ran- 
dall; that he did not hear the boy say a word, and could not say 
whether he lost control of his wheel, he was laying over looking at 
the tree, and the tree had a slow motion all the way down until it 
was about ten feet from the ground, and the motion could be seen ; 
that witness was about 25 feet from the tree, and, when he first saw 
the boy, he was at the southeast corner of Sixth and H streets, he 
had slacked up, and had one foot on tlie ground and the other half¬ 
way across the wheel, and he started right off, though witness 
warned him; that witness knows of no other vehicles being there, 
and that he kept stepping back with the rope. 

On cross examination, this witness testified at the commencement 
of the work, that he and Brown were digging at the tree, and 
24 Lewis was behind them on the pavement; that about 10 
minutes after they got ready, the tree fell, it started to fall in 
about 10 minutes, but did not fall right down; that Randall was in 
the middle of the street, and had the big rope; that Lewis and 
Brown were not in the street before the tree fell; that there was 
nobody at any time standing on the east parking holding the guy 
rope; that, when he stopped digging, he went out and pulled the 
tree down, and, when he was pulling the tree down he was stand¬ 
ing on the west side of the street; that the tree was high enough to 
let man and buggy go through, and the buggy went under the tree; 
that the man in the buggy drove up and stopped a while, for about 
two minutes, trying to get his horse to go by, during which time the 
man on the bicycle was standing on the southeast corner; that he 
was there before the man in the buggy got down, and, when witness 
first saw the buggy, it was about a third of a square away; that, 
when the buggy came down, the tree struck the curb and stopped, 
then the buggy went through, they let it get safely by before they 
commenced to pull again; that then they made a pull, and the boy 
started ; that witness was watching the tree and could not tell how 
far the buggy got past when the bicycle started up; that witness 
looked to see if any thing was coming from I street, and then down 
Sixth street toward H street; that the man with the buggy had 
gotten to H street, or a little below, on the opposite side of the street, 
when they commenced pulling again, and as soon as they pulled, 
the tree started to come right away ; and came down in about five, 
or at least several minutes, it kept slipping and as soon as it broke 
loose, it came right down; that witness saw no evidence of the boy 
having lost control of his wheel, and, so far as he could see, he 
managed it all right, and that, when he first saw the boy, he was 
standing at the southeast corner with one foot on the ground 
26 ‘ and one over the wheel. 

Upon re-direct examination, this witness further testified 
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that the tree was hanging when he first saw the boy; that he hol¬ 
loaed to liim not to come by, and then pulled and the tree came 
down; that witness first gave the warning, and then warned the 
boy again before he started oflf, but he started up right off, and that 
there was nothing to prevent him from seeing and hearing. 

The defendant further produced as a witness Truman Lanham, 
wlio testified that, for eighteen years and six months he has been 
superintendent of parking for the District, taking down trees at the 
rate of 400 or 500.per year during that time, and probably they 
have taken down 7,000 trees at least, during the last eighteen 
years; that he remembers a tree that was taken down on or about 
May 8th, 1902, located on the east side of Sixth street, just north of 
H street, N. W., that it was a soft maple tree, about ten or twelve 
inches in diameter, not over twelve; that it was a dead tree and 
had been dead probably two or three months before it was removed. 

Thereupon, the witness was asked the following question, “ Sup¬ 
pose this tree was taken down by grubbing around the roots, first, 
after loosening the roots from the soil; that a large rope was put 
around about three feet from the top, accompanied by a guy rope, 
and was pulled in that way; will you kindly state whether or 
not it would have been proper and workmanlike to have employed ‘ 
supports or stays of any kind to prevent or ease the tree in its full? ”• 
and the witness replied that “ It has never been done since I have • 
been in the parking commission of the District.” He further testi¬ 
fied that “ It would add very greatly to the expense even if it were 
practicable. If we were going to cut a tree off above the 
26 ground we could so lighten the top that in. cutting it we 
would know which way it was going to fall; it would fall in 
one of two ways. In digging up a tree, when we have got it ready • 
to fall in a certain direction, it is a very common thing to hold it 
and change its course entirely, and so we put on the guy rope. 
When jmu loosen a tree at the roots there is an uncertainty as to 
just which way it will start to fall. If you take a good many.men 
with these props—I don’t think it could be done that way.” 

Thereupon the witness was asked the following question, “ Sup¬ 
pose you had to remove all the trees in the District of Columbia in 
that way, could you have done it—would you liave had money 
enough?” to which he answered “ We would not have had money 
enough hardly to commence to do it. We could not do it with the. 
money available.” 

Upon cross examination, the witness testified in response to the 
following question, “ Did you have money enough available to per¬ 
mit the stretching of ropes across the streets when you were cutting 
down trees,” “ Yes, sir; that is a very small matter.” 

And thereupon, further to maintain the issues upon his part joined, 
the plaintiff produced as a witness in rebuttal Beverly Broadus, 
who testified that the man coming down Sixth street in the, buggy: 
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did not stop, but went right through; that the men did not holloat 
to him at all: and he did not say an^fthing; that the first time he 
heard any men holloa was when they called to the plaintiff when- 
he w’as half-way across H street; that the wheel of plaintiff’s bic^mle,- 
did iiot strike the curb, but the tree struck the plaintiff, and that, 
the plaintiff, instead of saying that it was his fault, said to the men, 
“ Look what you have done.” 

27 And thereupon the plaintiff, called as a witness in rebuttal 
in his own behalf, testified that he did not stop at the south¬ 
east corner of Sixth and H streets; that he was not sure whether he 
stopped south of H street at all, but if he did so, it was in the middle 
of the block between G and H streets; that he did not say he could- 
make it, or tliat it was his fault; that the wheels of his bicycle were 
not injured at all, but the sprocket wheel was bent and one pedal 
was snapped off, but he did not remember which one it was. 

And thereupon, the foregoing being all of the evidence, the 
counsel for the plaintiff requested the court to instruct the jury as 
follows: 

1. The jury are instructed that the defendant. The District of Co¬ 
lumbia, has the exclusive care and control of the streets of the city 
of Washington, and it is its duty to see that they are kept reason¬ 
ably safe for the passage of persons using the traveled portions of 
the same. It is its right to remove the shade trees existing in the 
said streets from time to time; as, in its discretion, may be necessary, 
or expedient; but, in so doing, it is its duty to give such notice and 
to take such precautions as will enable such removal to be effected 
‘without unnecessary danger to persons along the traveled portions 
of the said streets. If they find from the evidence tiiat the accident 
to the plaintiff resulted from the act of the defendant in causing or 
permitting a tree to fall across the carriage-way of the street, and 
without giving such due and reasonable notice and taking such due 

and reasonable precautions, then the plaintiff is entitled to 
28 recover, unless they shall further find from the evidence that 
the plaintiff was guilty of a want of ordinary care ajid .pru¬ 
dence which contributed to produce his injury. 

2. Upon the question whether or not the plaintiff was guilty of 
contributory negligence, the burden of proof is on the defendant, 
who must satisfy the.jury by a fair preponderance of tlie evidence; 
that he did not exercise reasonable, ordinary care. The pre¬ 
sumption is that he did exercise such ordinary care, whicli pre¬ 
sumption must be overcome by a fair preponderance of proof to the 
contrary. And, in this connection, the jury are instructed that the 
plaintiff in passing along the public streets of the city, at the place 
where the accident is alleged to have occurred, had the right to as¬ 
sume that they were reasonably free from defective or dangerous 
conditions, and he was: not bound to be on the lookout for special 
dangers therein. 

3. If the jury believe from the evidence that, on the occasion of 

3—1416a 
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the accident, tiie plaintiff suddenly and unexpectedly found him¬ 
self confronted with an unexpected danger, then he is to be held only 
to the exercise of such care for his own .safety as an ordinarily prudent 
person might or would have exercised unaer the same unexpected 
circumstances. The fact, if it be a fact that he erred in judgment in 
crossing to the west side of Sixth street, instead of dismounting, or 
back-pedaling, or turning to the east or west into H street, is not 
sufficient to charge him with contributoiy negligence, unless the 
jury believe from the evidence that an ordinarily prudent person, 
placed suddenly and unexpectedly, in the same position, might not 
or would not have made the same mistake. 

29 4. If the jury find for the plaintiff, upon the evidence and 
the law as declared by the court, then it becomes their duty 

to award such damages as they believe from the evidence will be 
full and fair compensation for such personal inconvenience and in¬ 
jury, and for such mental and physical pain and suffering as they 
may find from the evidence actually resulted to the plaintiff from 
the accident. 

The court rejected each of the said instructions, and to each of the 
said refusals the plaintiff then and there severally excepted. 

Thereupon, the defendant requested the court to instruct the jury 
to return a verdict for the defendant, and the court granted the said 
instruction; to the granting of which said instruction the plaintiff 
then and there, before the verdict, noted an exception. And, in ac¬ 
cordance with the said instruction so as aforesaid given by the court 
to the jury, the jury returned a verdict for the defendant. 

AH of the exceptions shown in the foregoing bill of exceptions 
were duly noted oy the court in its minutes at the time the same 
were sevRrally taken, and before the jury returned their verdict, and 
the said several exceptions are signed as the several exceptions 
taken at the trial of the above entitled cause^aud made a part of the 
record, now for then, this 29 da}' of February, A. D. 1904. 

JOB BARNARD, Justice, [seal.] . 

0. K. 

E. H. THOMAS, For D. C. 

30 • Supreme Court of the District of Columbia. 

United States of America, 1 
District of Columbia, 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
29, inclusive, to be a true and correct transcript of the record, as 
per rule 5 of the Court of Appeals of the District of Columbia, in 
cause No. 45,675, at law, wherein William Henry Ward, Junior, by 
William Henry Ward his next friend is plaintiff, and The District 
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of Columbia, a body corporate, is defendant, as the same remains 
upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, thi.s 
Columbia. 18th day of March, A. D. 1904. 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1416. William Henry Ward, Junior, by William Henry Ward, his 
next friend, appellant, vs. District of Columbia, body corporate. 
Court of Appeals, District of Columbia. Filed MaV. 21, 1904. 
Henry W. Hodges, clerk. 







